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In 1999, our client’s insurer filed suit to rescind an excess
liability policy after being put on notice that the insured faced
thousands of asbestos claims. Even though it collected the
premiums for the policy, when confronted with the losses the
carrier claimed it never voluntarily accepted asbestos risks and
must have been duped during the application process into
providing coverage.

During a seven-day bench trial last month, both the insurer’s
Director of Underwriting and its surplus lines agent testified. The
witnesses admitted on cross-examination that the insurer knew
about the asbestos claims shortly after it issued the policy in 1986
but took no action to assert its rescission claim until 13 years later.
They conceded that the insured disclosed that it was an industrial
insulator in business since the 1960s and probably used asbestos.
They admitted that the insured’s application attached a “loss
summary” and that the application would not have been processed
without it. The insurance company claimed it never received the
“loss summary” but the Court concluded that the disclosure was
sufficient. The Court also ruled that the 13-year delay in seeking
rescission was unreasonable and ordered the insurer to honor its
one-million dollar policy.

Schwartz Kelly, LLC remains committed to maximizing our
clients’ insurance resources when confronted with insurable losses
and recalcitrant insurance companies.
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